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PITTMAN, CHIEF JUSTICE, FOR THE COURT:
M.  Inresponseto acomplant filed by Gary P. Soatt dleging that it breached various implied and
datutory warranties, Tupdo Auto Sdes, Ltd. (“TAS’) filed aMationto Compd Arhitration and Dismiss
the Complaint with prgudice. The drcuit court entered an order denying the maotion, and from this order
TAS gopeds
FACTS

2.  On December 2, 1999 Tupdo Auto Sdes sold Gary P. Scott a used 1997 Chryder Sebring

convertible. In August of 2001, Scott filed acomplaint dleging that TAS breeched itsimplied warranty



of merchantability and certain provisons of the Mississppi Motor Vehide Warranty Enforcement Act.
Scott daimsthat shortly after purchasing the vehide, he naticed thet one of the heedlights was out and a
noise coming from the power Seering sysem. Hetook the car infor reparsand discovered severd other
generd defects ranging from worn brakes to atemperamenta passenger window switch.

18.  Initsanswer, TAS asserted that any dams that Scott may have are covered by the Arbitration
Agresment signed by Scott contemporaneoudy with his purchase of the convertible. This agreament was
printed in full in a sgparate document gpart from the contract to purchese the car and the financing
agreement. Itistitled "Arbitration Agreement.” After filingitsanswer to thecomplaint, TASfiled amotion
to Compd Arhitration and Dismiss the Clams with prgudice. In his response to TAS's mation, Scott
damed that he requested arbitration from TAS but recaived no response. He daimed that thisfalure to
respond rendered the contract voidable, and he sated that in his response that he "dected to void* the
ahbitration provisonsin the contract. Neither therecord nor theparties briefs provide specificsregarding
TAS sdleged falure to respond to Scott’ s request for arbitration.

4. OnDecember 20, 2001, thetrid court entered an order denying the mation to compd arbitration.
No explanation for this ruling is found in the order, which summarily deniesthe mation.*

STANDARD OF REVIEW

1.  Thegrant or denid of amoation to compd arhitretion is reviewed de novo. East Ford, Inc. v.
Taylor, 826 So.2d 709, 713 (Miss. 2002) (citing Webb v. I nvestacorp, I nc., 89 F.3d 252, 256 (5th

Cir. 1996)).

STATEMENT OF APPELLATE JURISDICTION

This was gpparently done dfter a hearing; however, there is no transcript of the hearing in the
record.



6. Intidly, thetrid court's order appears to be interlocutory and thusinsulaied from review by this
Court. Scott seeksrdief on gate law grounds in his complant, dleging breech of implied warranties of
merchantability and fitness as codified in Miss. Code Ann. 88 75-2-314(2)(c) & 75-2-608(1)(a) aswell
as breach of express warranties found in the Missssppi Motor Vehide Warranty Enforcement Act as
codified in Miss Code Ann. § 63-17-151 and fallowing. Thetrid court's order denying the motion to
compd arbitration leaves the gate daims for breach of warranty intact and pending resolution a the trid
levd.

7. However, the Federd Arhitration Act providesthat an gpped can betaken from an order denying
amation to compd arbitration, 9 U.S.C. § 16(a)(1)(C) (2002), and the Fifth Circuit dlows such an
aoped. See, e.g., Walton v. Rose Mobile Homes, LLC, 298 F.3d 470 (5th Cir. 2002). Somedate
courtshavedso hddthat an goped from an order denyingamoationto compd arbitrationisthe gppropricte
avenue of review. See A.G. Edwards & Sons, Inc. v. Clark, 558 So. 2d 358, 360 (Ala 1990);
Walton v. Lewis, 987 SW.2d 262, 264 (Ark. 1999); Dakota Wesleyan Univ. v. HPG Intern.,
Inc., 560 N.W.2d 921, 922-23 (S.D. 1997).

18.  Reoently, this Court has reviewed two cases on interlocutory apped, pursuant to M.RAP. 5,
wherethetrid judge denied amotion to compd arbitration. See Oakwood Homes Corp. v. Randall,
824 So.2d 1292 (Miss. 2002); East Ford, 826 So. 2d a 711. Wehavedso recently reviewed an order
granting amoation to compd arbitration and dismissed the gpped from that order as interlocutory. See
Banksv. City Fin. Co., 825 So. 2d 642 (Miss. 2002). Smilaly, we have reviewed on the meritsand
afirmed an order granting amoation to compd arbitration, but did not discuss this Court's jurisdiction as

theissuewasnot rased asitwasinBanks. See Russell v. Performance Toyota, I nc., 826 So. 2d



719 (Miss 2002). Findly, wehavedfirmed an order denying atardy mation to compe arbitration which
reached us on direct goped ter ajury trid. See Cox v. Howard, Weil, Labouisse, Friedrichs,
Inc., 619 So. 2d 908 (Miss. 1993).
19.  Theindant casewasnot granted interlocutory gpped per M.R.AP. 5, nor isthe order denying the
moation to compd abitration certified asfind judgment per Miss R. Civ. P. 54(b). Although Missssppi
hes agaute dlowing for gopeals from an order denying amation to compd arbitration, this Satute only
appliesto condruction contracts. See Miss. CodeAnn. §8811-15-141 & 11-15-101(2). See also Miss
Code Ann. 88 11-15-1 to-37, which ded swith arbitration, but hasno such gppedsprovison. Thedatute
generdly dlowing for gopeds from drcuit court reeds asfollows
An goped may be taken to the Supreme Court from any find

judgment of a drcuit or chanceary court in a civil case, not being a

judgment by default, by any of the parties or legd representative of such

parties, and in no case shdl such gpped be hdd to vacate the judgment

or decree.
Miss. Code Ann. § 11-51-3 (Rev. 2002).
110.  Snceit gopearsto usafter examining our Satutes and case law that there may be some confuson
asto thefindity of an order denying amoation to compd arbitration and thus this Court's juridiction, we
find a bright-line rule mus be established here. The lack of afind judgment or agrant of a petition for
interlocutory goped notwithgtanding, we find that we have jurisdiction over this goped. Adopting the
procedure of the Federd Arhitration Act and following the leed of other jurisdictions, we find an goped
may be taken from an order denying amoation to compd abitration.

ANALYSS
l. WHETHER THE TRIAL COURT COMMITTED A

REVERSIBLE ERROR BY DENYING TUPELO AUTO
SALE'SMOTION TO COMPEL ARBITRATION WHEN A



CONTRACT TO ARBITRATE EXISTED BETWEEN

TUPELO AUTO SALES AND MR. SCOTT AND THE

DISPUTESAT BAR FALL WITHIN THE SCOPE OF THAT

AGREEMENT.
11. Themanissue on goped iswhether thetrid court properly denied Tupdo Auto Sdess Mation
to Compd Arhitration. TAS contends thet the arbitration agresment covers the resolution of the daims
Scott assts agand it for the problems he has encountered with his convertible. Scoit argues that the
arbitration agreement is unconscionable. He dso argues that ance his repested efforts to arbitrate his
dams againg TASwereignored, thetrid court wascorrect in denying themotion and retaining jurisdiction
as TAS walved its right to compd abitration. TAS replies that the arbitration agresment is not
unconscionable, TAS did not waive itsright to compd arbitration, and Scott is estopped from miaking this
argument because he firg attempted arbitration and thus acknowledged its binding vaidity.
112.  We find this case to be so smilar to the recently decided case of Oakwood Homes Corp. v.
Randall, that its outcome determines the outcome here. There, this Court granted interlocutory goped
to examine whether atrid court ered in denying amoation to day litigation and compd abitration. We
afirmed the trid court's decison because we found the record whally inedequeate for gppdlate review and
presumed the trid court's decison to be correct. 824 So. 2d & 1293-94. The gppdlant suffered the
sanction for falling in its duty to presarve the record for condgderation and showing therein how the trid
court erred. 1d. The order denying the motion to compd arbitrationstated no groundsastowhy thetrid
court denied the motion. There existed no transcript of the recessad hearing on the mation, and the
gopdlee did not even respond to the mation. | d. at 1293, 1294.

113. Theindant caseisgmilar in that no transcript of the heering on the maotion to compd arbitration

exigsin the record, and attempts by this Court to obtain one have been fruitless. Thetrid court's order,



like the onein Oakwood Homes, summily denies the motion without daboration. While Scott did
respond to the mation to compd arbitration—raming theissuessmilarly before both thetrid court and this
Court-wefind this fact provides no greater weight to an argument thet the trid court's ruling is in error
wherethe order and the record do not providereversble grounds. Therefore, congstent with Oakwood
Homes, wefind that the triad court's judgment should be affirmed and this case remanded.

CONCLUSION

114.  Havingfound that we havejurisdiction to hear thisgpped , we condudethet Tupelo Auto Sdeshas
whally faled to demondrate how thetrid court ered initsarriving a its

judgment. Therefore, the trid court's judgment is afirmed, and this case is remanded for further
proceedings

115. AFFIRMED AND REMANDED.

SMITH, PJ., WALLER, COBB, EASLEY, CARLSON AND GRAVES JJ.,
CONCUR. McRAE, PJ.,AND DIAZ, J., CONCUR IN RESULT ONLY.



